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PROCEEDI NGS
(11: 00 a. m)

CH EF JUSTI CE REHNQUI ST: W'l | hear argunent
next in No. 03-674, Keyse Jana v. the INS.

M. Keyes.

ORAL ARGUVMENT OF JEFFREY KEYES
ON BEHALF OF THE PETI Tl ONER

MR KEYES: M. Chief Justice, and may it pl ease
t he Court:

The Eighth Grcuit's decision that petitioner, a
citizen and a national of Somalia, can be deported to
Somal i a shoul d be reversed.

The applicable renoval statute requires
acceptance fromthe country of which the alienis a
subj ect, national, or citizen. That statute is 8 U S.C
1231(b)(2) (D) as in David, which we have referred to as
step two.

The Eighth CGrcuit acknow edged t hat acceptance
is required for such a renoval. The parties agree that
Somal i a has no functioning governnent that can give
acceptance in this case, as that termis used in the
statute.

CH EF JUSTI CE REHNQUI ST: M. Keyes, we're not
tal ki ng about renovability here, are we, | nmean, in the

sense that a dispute over whether he could be renoved?
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It's just a question of where he can be renoved to.

MR. KEYES: That is correct, Your Honor.

The circuit court ruled, however, that
petitioner could be deported to Sonalia because the
statute provides that if the alien is not renoved to his
country of citizenship, then he can be renoved to a |i st
of additional countries in the next step of the statute,
1231(b)(2)(E), including the country of birth. The
circuit court erred in that ruling for the foll ow ng
reasons.

JUSTICE G NSBURG May | ask you prelimnarily,
M. Keyes? The CGovernnent takes the position that this
statute, whatever it neans, was intended to -- with the --
with the nation abroad in view, that the idea was not to
insult our -- our neighbors in the world comunity, so to
recogni ze that they have the prerogative to say yes or no
to sonebody being sent there, being renoved there, but
that the statute was not intended to confer any benefit on
t he renovabl e alien.

MR KEYES: Your Honor, the -- the statute, as
structured, sets forth -- Congress has set forth order
W th respect to the deportation process, has set forth,
for exanple, the order in which countries should be
chosen, the identity of those countries that should be

chosen. The -- the statute is -- does get at order in the
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deportation process, and if an alien is being renoved to
-- in a situation where there is no governnent to receive
the alien, where the alien is sinply being expelled from
the United States, the risk arises that the alien wl|l
bounce back to the United States, will sinply be in
international traffic with no country to receive the
alien, and there's nothing in the statute which woul d
indicate that the interest of Congress in ordering the
renoval process is limted sinply -- limted sinply to a
concern about the sovereignty of nations of the other
country.

CHI EF JUSTI CE REHNQUI ST: But you need nore than
that, don't you? Are you saying there's no interest --
i ndi cation that Congress was concerned wth other than the
subject that it was tal king about? But -- but you need
sonmething affirmative to say that a statute confirnms a
right on a private individual

MR KEYES: M. Chief Justice, the -- the -- we

are not contending that the -- the statute invests a right
on the individual. What we are contending is that the
statute was -- as expressed in the statute has this

acceptance requirenent that would apply to the renoval
pr ocess.
JUSTICE O CONNOR: Wl I, but it is possible to

read the statute, particularly part (E), the first series
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of subsections of it, as the Eighth Grcuit did. That is
a possible reading of the statute and to find there is
not, indeed, an acceptance requirenent under nmany of those
littl e subsections.

MR. KEYES: Your Honor, | would -- | would
suggest that --

JUSTICE O CONNOR O | shoul d say cl auses
per haps.

MR. KEYES: Yes, yes. | would -- | would
suggest that to -- to give it that reading, one has to
limt the viewto the first six clauses.

JUSTI CE O CONNOR:  Yes.

MR KEYES. However, the -- | woul d suggest that
that would -- that woul d take subparagraph (E) out of --
out of its context, and there are several very inportant
-- there's inportant --

JUSTICE O CONNOR Well, I -- I"mnot sure
that's right. Wwen | read the statute as a whol e and went
through all the possibilities there and got to (E), it
read as though, at the end of the day, Congress did want
to provide sone place of renoval for people in the absence

of accept ance.

MR KEYES: Your Honor, | would -- | would
suggest that that -- that is -- that's not the case for
the follow ng reasons, that first of all, the way (E)
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begins, it says, if an alien is not renoved to a country
under the previous subparagraphs.

JUSTI CE O CONNOR. R ght.

MR KEYES: The first priority is -- before that
I's country of subject, nationality, or citizenship where
there is an acceptance requirenent. In noving to (E) --

JUSTI CE O CONNOR:  Qbvi ousl y Congress
prefers to have our country act with acceptance. That --
t hat' s understandabl e, but what (E) appeared, to ne at
| east, to be was if all those things had been exhausted,
we're going to still allow renoval under little subcl ause
(i), (ii), (iii), (iv), and (vi).

MR. KEYES: Your Honor, the -- the -- what (E)
does is that it doesn't change the renoval process. It
just adds for the -- for the executive branch, it adds

additional countries, other countries, that they can

remove to

JUSTI CE SCALIA: Well, but it doesn't begin that
way. It doesn't begin if an alien cannot be renoved to a
country under the previous subparagraphs. It says, if an

alien is not renoved to a country under the previous
subpar agraphs. And whether he is or not is subject to the
di scretion of the Attorney General. None of those
subpar agr aphs requires renoval to those

countri es.
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MR KEYES. Your Honor --
JUSTICE SCALIA: So when it says if he is not,

then the -- the Attorney General has these additiona
options. | nean, you -- you'd have a stronger argunent if
it -- if it read cannot be renoved, but it doesn't.

MR. KEYES: Your Honor, the -- the -- when it

says, if an alien is not renoved to a country under the

previ ous subparagraphs, that -- that is noving to give the
Attorney Ceneral additional countries to renove to. It
doesn't change the process. Look, for exanple -- | think

we get further guidance on that point by |ooking at clause
(vii) which is obviously a part of -- of this subparagraph
(E), which ends wth the words, another country whose
governnent will accept the alien into that country.

Anot her country whose governnent will accept the alien
into that country. Wat that -- what that does is that it
gives us -- it references back to the first six clauses
and reflects the fact that the acceptance requirenent is
al ways present.

JUSTI CE SCALIA: O course, well, | nean, that
clause could -- could be read either way. Another country
whose governnent will accept the alien is one way to read
it, and another way to read it is another country whose
governnment will accept the alien.

MR KEYES: It is -- it iIs --
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JUSTI CE SCALIA: And that's -- that's the --
that's the anbiguity there.

MR KEYES: It -- it does depend upon the
enphasi s that you give, but | would suggest that if we are
going to -- if we are going to read (E) to nean that what
t he Congress intended was that you're going to have an
acceptance requirenent for renoval under (D), step two,

t he subject, nation, or citizenship country, but then
we're going to nove to (E) and we're going to give you a
|ist of other countries that are presunably less -- or
have a | ess closer connection to the alien than in (D)
And with respect to those countries, those ones that are
just in clauses (i) through (vi), we're not going to have

any acceptance requirenent. But then we're going to put

it back inin clause (vii) if -- when you have to go then
to sone other country to get acceptance. | would suggest
that that is not a -- a sensible reading of the --

JUSTI CE BREYER Do you know why? D d you cone
across anything that explained why there was a change in
| anguage in that clause (vii) between the 1952 version and
the present one? The '52 one said, to any country which
is wlling to accept such alien into its territory, and
then (vii) said, another country whose government wl |
accept the alien.

MR KEYES: | -- 1| -- we didn't --
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JUSTI CE BREYER Do we know -- is there
anything? |s that an accident, a drafting -- just sinply
drafting style or sonething or --

MR KEYES. It -- it -- we didn't find anything
t hat explained why. | would -- | would suggest that it
reinforces ny point and that is --

JUSTI CE BREYER  Yes, it does. It helps you

quite a lot that it says governnent, but it doesn't -- at
the sane tine it doesn't -- it -- it doesn't help you in
respect to whether (vii) applies to the first six. It

does help you in respect to if you win that point, that's
it because there's no governnent.

MR, KEYES: That's -- that -- that is
correct.

JUSTI CE BREYER O herwi se, you could argue --

MR KEYES: That is correct. The -- the -- we
-- we didin the -- there is in one of the amcus briefs
that goes -- that gives the legislative history, there is
a reference to the major report of the Judiciary Conmttee
in connection with the '96 |egislation, which says that
this whole section of the -- of the INAis being -- is
restating the -- the previous law. So -- so that's what
-- that's what we have.

JUSTI CE SQUTER: (One -- one argunent in -- at

|l east in ny view, that would certainly help you in your
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reading of (E) is the interpretation that you put on (D)
And -- and you and Justice Scalia, |I -- | think, have two

very different interpretations of what (D) requires.

You're saying that -- that (D) does, in fact,
require a -- a -- the -- the country -- if -- if the
Attorney General designates the -- the country of

citizenship, that there is a requirenent in (D) that the
-- that the country accept.

Wereas, his earlier question that -- that spoke
of -- of -- and the issue under (E) is whether an alien is
or is not renoved as opposed to can or cannot be renoved.
H's earlier question indicates the -- the possible reading
that there is no acceptance requirenent in (D).

And as | understand the Governnent's argunent,
it is-- it is this, that (D) requires the Attorney
CGCeneral to turn to the country of -- of citizenship, but
I f the country of citizenship does not accept or does not
respond, it is not the -- the consequence is not that the
Attorney General cannot deport to that country, but sinply
that he is no longer required to, that it is an act of
di scretion.

What is -- what is your answer to that argunent,
that there is no absol ute acceptance requirenent, nerely
an acceptance requirenent to maintain the Attorney

CGeneral's obligation to return himto that country?
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MR. KEYES: Two reasons, Your Honor. First of
all, it's the language of (D). It says, renove to
subj ect, national, or citizenship country unless the
governnent of the country does not affirmatively inform
about acceptance or -- or --

JUSTICE SQUTER: Well, it says the Attorney
CGeneral shall renove unless. And their argunent is if --
if you don't get the condition satisfied, i.e.,
acceptance, there's no longer a nandate, i.e., shall. It
sinply leaves it open, a matter of discretion.

MR KEYES: And -- and | would -- | would
suggest that the -- the consequence of the unless |anguage
shoul d be that unless this happens, don't do it. But --

but -- so that would be ny -- ny suggested readi ng of the

| anguage.

But the second reason, going to the structure of
the statute, which | think reinforces that and -- and is
important, is that if it had been -- if it had been

Congress' intent that if the Governnment couldn't renove to
the country of citizenship because it couldn't get
acceptance, that it could then nove to step (E) and renove
anyway to overcone that acceptance, Congress woul d not
have gone about witing the statute the way that it did.
The way that it wote the statute is that it provided in

(E) for other countries that the -- that the Attorney --
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Attorney Ceneral could renove to, and every one of those
countries can be a different country than the country of
citizenship by their definition. It would -- it would
have been a very strange way for the -- the Congress to
have given the Attorney General the discretion to renove
anyway, to nmake it contingent upon one of those countries
in clauses (i) through (vi) to happen to be the sane
country as the country of subject, nationality, or
citizenship.

JUSTI CE SCALIA: Wiat | think is very strange is
the -- is -- is for you to read back up to all the other
clauses, (i) through (vi), the phrase, whose governnent
will accept the alien. | nean, if -- if acceptance is a
condition for all of those preceding things, ny goodness,
that's certainly not the way to nake it clear, to tag it
onto (vi) instead of putting it in the introduction or in
a clause that cones after (i) through (vii) and goes out
to the margin after that. You -- you want us to read back

to (i) through (vi) whose governnment will accept the

alien.

MR KEYES: The -- the -- | think that the --
the best way to approach the statute -- and I think it --
it can -- it can shed light on -- on your question -- is

that if we start with the prem se that what renoval is is

the transfer of the alien fromthe Governnent of the
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United States to the governnent of the country of renoval
And that is what renoval is. So if we start with that

prem se, then it nakes absol ute sense here that there

woul dn't be at each place where the -- the statute
Identifies a -- a country, where the statute would have to
say -- make a specific reference to the acceptance

requi renent.

My poi nt about reading the statute that way, in
ternms of its general condition, is that it explains how
t hr oughout the statute you would have the -- the reference
to acceptance in the context in which it appears, but you
woul dn't have to repeat it every place where you -- where
you referenced a country of renoval.

JUSTICE SCALIA: So -- so, as you read -- as you
read this statute, the United States can never send
sonebody back to a country that doesn't want them |Is
that it?

MR KEYES: It would -- in -- in this renoval
process, it does require acceptance fromthe country of
renoval. Now -- now, they --

JUSTI CE SCALIA: Wiy -- why would -- why woul d
Congress ever want to inpose that categorical requirenent?

MR. KEYES: The -- the reason why it -- it would
fit inwith the -- with the statute is that Congress has

in this statute has expressed an interest in the orderly
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process of deportation. If -- if it -- let's take two

exanpl es, Your Honor.

If the -- if the country of renoval refuses,
does not want to have -- will -- will not take the alien
back -- there is a governnent and they refuse -- then the

-- the reason why it nakes sense to have this acceptance
requirenment is that in all deportations, it will make it
|l ess likely that the deportee is going to be bounced
around in international traffic and cone back to the
United States.

CH EF JUSTI CE REHNQUI ST: Can the -- can the
alien challenge a decision by the Attorney Ceneral that,
yes, a certain country has accepted hin?

MR KEYES: The -- | -- | -- if thereis a-- if
there was a whol |y unreasonabl e clai mby the Gover nnment
that there was acceptance, they -- not --

CH EF JUSTICE REHNQUIST: So -- so the alien can

litigate that issue.

MR KEYES: | think that the alien can if the --
if the Governnent were to take a position -- let's say in
--in--ina--1in-- 1in this case the Governnent agrees,

admts that there is no acceptance. But let's say that
the Governnment took the position to say that we can -- we
can call anything acceptance and we can -- we can ship you

out of the United States with a wholly unreasonabl e
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definition of acceptance. Then the alien should in that
circunstance be able to have access to the courts to be
able to challenge that -- that deci sion.

JUSTI CE STEVENS: It seens rather strange to ne.
If you take himto the airport, he either gets off the
pl ane or he doesn't. | don't see why you litigate that.
You know whet her they'l|l accept himor not when you --
when you deliver him

MR. KEYES: Well, you -- you should know t hat
because that is the -- the acceptance is the willing
receipt of the -- of the alien by the country of renoval.

JUSTI CE BREYER. Wiat happened in China? |
mean, what -- this all cones fromthe '52 act, and it was
a big issue then that we didn't recogni ze conmuni st Chi na
and they woul d take people to the border. How -- how did
that work? Were there -- were there instances under the
'52 act where they just woul d take sonebody to Macau or
somet hi ng and push hi macross the border, or what -- what
happened? How did it work?

MR KEYES: The -- the instances we know about
cone fromthe -- fromthe Tom Man case, which was deci ded
by the Second Crcuit in 1958. And in that case, what the
Government wanted to do was to take the alien to the
border of the -- of communi st China and to see whether or

not they could get himacross the border. And in the --
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and -- and in construing this -- this very provision in
the |l anguage that it was in in 1952, Judge Learned Hand
for the -- for the court said that -- that acceptance was
requi red under step three for each of the subparts and
that that would violate the statute.

We know of other instances, Your Honor, to
answer the question, in terns of procedures where in -- in
the 1950's, '60's, that the -- what the CGovernnent woul d
do would be to take the -- renove the alien to Hong Kong

and then there were situations where the Hong Kong

authorities may or may not send that alien on to -- onto
Chi na.

But there was -- there has always been -- every
opinion fromthe -- fromthe tine this statute went into

effect in 1952, up until the Eighth Grcuit's decision in
Jama, has said that what this statute neans at each of its
steps is that acceptance is required.

JUSTI CE BREYER' Now, are there instances where
we have deported people to places that they said, no, we
won't take him and we have anyway?

MR. KEYES: W don't -- we don't know of any,
and the -- and the Governnent has -- has not cited --

JUSTI CE SCALIA: And you say there can't be any
under this | aw.

MR KEYES: W say there can't be.
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JUSTICE SCALIA: So that if sone state opens its
prisons and puts its crimnals on a boat and sends themto
the United States, as has happened in the past, your
interpretation of this statute is that Congress has
forbi dden the President from shipping these crimnals back
where they cane from so long as the country that expelled
t hem doesn't want these crimnals back. Is that --

MR KEYES: No, Your Honor.

JUSTI CE SCALI A: Wat -- what are you sayi ng?

MR. KEYES: The reason for that is that this

statute deals with the renoval of aliens who have been

t hrough renoval proceedings. |In that situation,
presumabl y what woul d happen is that those -- those aliens
woul d be excluded. They woul d be subject to -- probably

to expedited renoval under a different statute. W're
dealing here with aliens who have been admtted into the
United States.

JUSTI CE KENNEDY: |Is the statute so |imted?

MR KEYES. It -- it -- yes, it does. The --
the statute does. It starts in -- in (2), 1231(b)(2)(B)
other aliens, and (1) is arriving aliens who are in
renoval proceedi ngs.

JUSTICE G NSBURG The United States has turned
boats back. The nobst notorious case was in Wrld War --

before Wrld War Il --
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MR KEYES: Yes.

JUSTICE G NSBURG -- before we entered Wrld
Var ||

MR KEYES. It -- it has.

And -- and given the fact that this statute was
originally passed in 1952, in 1952 there was a -- we know

fromthe legislative history, there was enornobus concern
about the fact that the -- the conmuni st countries woul d
not receive back their citizens. So the concern was that
we had conmmuni st agents or aliens in the United States and
we couldn't deport them

What Congress did in this statute was that -- in
1952 is that it -- it didn't change the acceptance
requi renent, but what it did do was it expanded the |i st
of countries to which the Governnment could deport. Those
are the countries we now have --

JUSTI CE BREYER: But what's bothering ne partly
in this case is it's being argued on the ground that this
is like a country that says we don't want him In fact,
this is a country that hasn't said we don't want him
It's a country that hasn't said anything. It's not a
country perhaps. And -- and that's what -- really the
i ssue is whether or not a place without a governnent is a
pl ace where you can send himat all

MR KEYES: Yes.
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JUSTI CE BREYER' And -- and maybe this is all
evidentiary when they changed the word -- add the word
governnent, that the word country throughout is sinply
assum ng a place that has an organi zed governnent. |Is
there -- is that so? |Is there anything you want to say
about that?

MR KEYES: There is. Yes, it -- it does nean
-- that is a separate reason why the -- under -- under (E)
the petitioner cannot be renoved to Sonmalia because there
Is -- it's not a country as that should be properly
defined in the statute. And -- and let ne give you, |
t hi nk, a good history on that.

The Board of Inmgration Appeals itself in -- in
1985 in the Linnas case, specifically addressing in (E)
the termcountry, said that to be a country under this
statute, there had to be two things: a territory and
there had to be a functioning governnent that exercised
sovereignty over its people.

JUSTI CE BREYER. Now, the word country
probably appears in the immgration statute in the
context of deportation since the first statute that
provided it. So have you done any work on that? | -- |
hate to sort of have to ook that up for the first tine,
but the -- the -- is there any work that you can report in

respect to that word country? There never under that --
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the easiest thing for you would be if -- if this word
country -- there never has been under a statute that used
the word country a deportation to a place that had no
organi zed governnent.

MR KEYES: Well, | --

JUSTICE BREYER If you could affirmthat that's
so, then that would be very strong for you. But nmaybe
that isn't so.

MR KEYES: | -- 1 don't -- | don't knowif --
If that is so. | can point to and we have pointed to in
-- inthe briefs to a whole series of cases. | --
nmenti oned the Bl A decision, but there's a whol e series of
cases in the -- in the 1950's, 1960's which said that
country had to have a functioni ng governnent.

['ll -- 1'Il give you one -- one good exanpl e
and that is the Ying case where -- where the court,
circuit court, said that it was dealing with whether Hong
Kong could be a -- a country. And it said Hong Kong can
be because it has the follow ng characteristics. It has a
| egi slative body. It has -- it has all the
characteristics of a political organization.

JUSTI CE G NSBURG | thought the Governnent said
you -- you didn't raise this question below, that you
didn't argue that Somalia wasn't a country.

MR KEYES: Your Honor, it -- it -- thisis --
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this is not a newclaimor a newissue. It is an argunent
on the issue that is presented, which is whether
petitioner can be renoved to the country of birth under
(E) when there is no functioning governnment that can

ei ther object or accept him And since there is no
country, he can't be.

CH EF JUSTI CE REHNQUI ST:  Well, but that doesn't
seemto be the question you actually presented in your
petition for certiorari.

MR. KEYES: Well, Your Honor, | would -- | would
guote the -- the CGovernnent's phrasing of the question in
- in --

CH EF JUSTI CE REHNQUI ST:  Well, but you're --
you' re bound by the question that you presented, and it is
whet her the Attorney General can renove an alien to one of
the countries designated in the statute w thout obtaining
that country's acceptance of the alien prior to renoval.
Now t hat doesn't say anything about the absence of a
gover nnent .

MR KEYES: Your Honor, it -- it doesn't
specifically say --

CH EF JUSTI CE REHNQUI ST: It doesn't say

specifically or generally.

MR KEYES: It -- it -- what | would say is that
the -- that if you don't -- if there is no governnment in that
Page 22
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country, then there can be no acceptance. So we nust
refer back to that.

| would also cite the fact, Your Honor, that
this issue was specifically addressed by the -- by both
parties in the district court. It -- and the -- in the
dissenting opinion in the Eighth Grcuit, the -- the
di ssent specifically raised this as -- as a matter in
ternms of --

CH EF JUSTI CE REHNQUI ST: Was it addressed by
the majority opinion?

MR KEYES: It was not addressed by the majority
opi ni on, no, Your Honor.

Il would -- | would -- if there are no further
guestions at this tine, I'd like to save the rest of ny
time for rebuttal

CH EF JUSTI CE REHNQUI ST:  Very wel |, M. Keyes.

M. Stewart, we'll hear fromyou.

ORAL ARGUVMENT OF MALCOLM L. STEWART
ON BEHALF OF THE RESPONDENT

MR STEWART: M. Chief Justice, and may it
pl ease the Court:

The plain [ anguage of 8 U S.C. 1231(b)(2)(E) (iv)
aut hori zes renoval of an alien to his country of birth,
and it is undisputed that petitioner was born in Sonali a.

By its terns the statutory authorization is not
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condi ti oned on acceptance by the receiving country's
gover nnent .

JUSTI CE SCALIA: Wiy -- why did you narrow the

guestion presented in your brief if you're willing to take
that -- that much nore categorical position and nuch nore
| nportant position for the Governnent? Wen -- the -- the

guestion presented, as you describe it in your brief, is
whet her inmgration officials may renove petitioner to his
country of birth when that country |acks a functioning

central governnment that is able either to accept or object

to petitioner's -- that's a nmuch narrower question --
MR STEWART: | nean --
JUSTI CE SCALIA: -- than -- than the one

presented by petitioner.

MR STEWART: W -- we narrowed it in that way
because we feel that that's the only question that is
squarely before this Court. That is, the Court --

JUSTICE SCALIA: That's all you want us to
deci de?

MR STEWART: Well, we've also indicated that
the -- the logical thrust of nost of our argunents is to
the effect that an individual could be renoved to an
ot herwi se perm ssible country, notw thstanding the | ack of
acceptance of a functioning central governnent.

JUSTI CE SCALIA: Well, I -- 1 don't think it's
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the | ogical thrust necessarily, and if we -- if we did it
t he way your question presented suggests, we're deciding
this case only for people who are going to be deported to
Somalia or -- what other areas of the world have no
functi oni ng gover nnent ?

MR, STEWART: Sonalia is the only one, and --

JUSTI CE SCALIA: That's -- | wouldn't have voted
to take the case.

JUSTICE BREYER So it's nuch narrower.

MR STEWART: Well, obviously we -- we opposed
the certiorari petition. So we're not contending that the
practical inportance of the question is such that it would
necessarily justify the Court's expenditure of its
resources. There was a square circuit conflict --

JUSTICE O CONNOR:  Yes, but it -- it's very odd
when the petitioner's question was broader and turned on
whet her there was acceptance or not.

MR. STEWART: Well, | think our -- the reason --
one of the reasons we franed the question as we did is
that petitioner's last argunent in the brief was, as we
read it, to the effect that whatever the text of the
statute m ght say, there has been an establi shed
under st andi ng over the decades that renoval is not
permtted in the absence of acceptance by the receiving

country's governnent. And part of the point we wanted to
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make is we don't think an understanding of that sort could
trunp the test -- the text. But even if the Court decided
that the established understandi ng was so pervasive that
an extratextual limtation on renoval authority should be
read in, the understanding could be thought to exist only
I n cases where there was a functioning central governnent
that resisted the alien's return.

JUSTICE BREYER As | -- as | understand it,
followng up a bit on Justice Scalia, the question
presented is whether he can renove an alien to one of the
countries designated without obtaining that country's
acceptance. Ckay?

MR STEWART: W thout --

JUSTI CE BREYER  Now, one possible -- prior --
of the alien prior to renoval. That's -- I'mjust reading
it --

MR. STEWART: Al t hough --

JUSTICE BREYER -- fromtheir cert petition
MR STEWART: | do -- | think you left out one
word that is -- is crucial, that is, his position

necessarily turns on the proposition that we have to get
acceptance not sinply fromthe country, but fromthe
governnent of that country.

JUSTI CE BREYER. But what the cert petition

says, W thout obtaining that country's acceptance of the
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alien. Now, |I grant you it's sort of a hidden argunent
there, but it's nentioned or whatever. |Is -- one reason
the answer to that question is no is because where that
country does not have a functioning governnent, it is not
a country within the neaning of country as used in this
statute.

MR STEWART: | nean, we would submt --

JUSTICE BREYER Now, that's -- that's an answer
no to the question presented for a very narrow reason that
does not get us involved in anything other than Somali a.
Is there -- | mean, nmaybe we shouldn't reach it because it
wasn't argued all that much, but it seened to ne just
anot her argunent bei ng advanced in favor of their
posi tion.

MR STEWART: Well, first, we would -- we would
submt that the question presented presupposes that
Somalia is a country.

But | eaving that question aside, | think there
are a lot of good reasons that even if the Court felt this
i ssue was properly before it, it should hold that Sonalia
Is a country. |If you go to the Departnent of State web
site, Sonalia is listed as an i ndependent state. It
continues to be a nenber state in the United Nations,
not wi t hst andi ng the absence of a functioning central

governnent. |If Somalia were not regarded as a country or
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a state, by reason of the absence of a governnent, then
presumably all people who were fornerly Somali nationals
woul d now be rendered stateless, and that's a result that
international |aw generally --

JUSTI CE BREYER So you're not saying you can
dunp people in Antarctica or possibly send themto the
moon.

MR STEWART: We're saying that -- we're saying,
first, that Antarctica and Sonalia are countries. |It's
exceedingly --

JUSTI CE BREYER Antarctica is a country? So we
could take all these people, send themto Antarcti ca.
They'll live with the penguins? Is --

MR, STEWART: It's extrenely unlikely that --
that the -- the text of a statute could ever be satisfied
because the permtted renoval countries are countries such
as the country in which --

JUSTICE SCALIA: If they were born there --

MR STEWART: Exactly.

JUSTI CE SCALIA: -- raised by penguins, send
t hem - -

(Laughter.)

MR STEWART: So in any event, we -- we think
that Somalia is a country. It continues to be regarded as

such, notw thstanding the current |ack of existence of a
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functioning central governnent. There is a portion of
Somal il and -- of Somalia known as Sonalil and that has set
up its own governnent and characterizes itself as a
separate country, but the United States Governnment has not
recogni zed that claim nor has any other country. So
Somal i a for these purposes renains intact.

I"d like to focus again on the text of the
rel evant statutory provisions.

JUSTI CE G NSBURG Before you do so, could you
tell nme what was the outcone in that Southern District of
Texas case which relied on this decision, the Eighth
Crcuit's decision here, to send sonmeone to Ethiopia
wi t hout consent?

MR STEWART: | don't know what ultimately
happened to the alien. As the case is described in the
amcus brief, the alien was flown to Ethiopia. He was
refused at the border, and then he was fl own back. And I
think that woul d be consistent with our representation
that we have not historically attenpted to repatriate
al i ens over the objection of a functioning central
governnent. That is --

JUSTICE GAGNSBURG Is -- is there anything to it
ot her than the practical objection that when you get the
person there, the country won't accept him so he's going

to -- be left with you --
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MR STEWART: | think it --

JUSTICE G NSBURG -- unless we dunp himin the
sea.

MR STEWART: -- it's a neasure of inconvenience
If he's flown there and back, but we would say that even
if the Court held that the statute requires acceptance by
the receiving country's governnment, it would not be
necessary for us to obtain a prior assurance of
acceptance. Rather, it would still be a permssible
option for us to fly the alien to the border, and if the
peopl e there, having been told who he is, let in him we
woul d say that qualifies --

CH EF JUSTI CE REHNQUI ST:  You don't fly himto
the border. You fly himto an airport which usually isn't
on the border.

MR STEWART: |I'm-- I'msorry. Fly himto the
port of entry at which he would be presented to the -- the
immgration or custons officials in the relevant foreign
country, and if they acceded to his entry, having been
appri sed of who he was, we would say that constitutes
acceptance by the receiving country's governnent.

JUSTI CE BREYER But that -- they can win on
t hat one because it doesn't say anything about prior in
(vii).

MR. STEWART: Right. | nean, here -- here the
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barrier -- in a sense, the barrier is not so nuch
acceptance. That is, as a practical matter, in order to
acconplish renoval of an alien to Sonalia, we're going to
put himon a plane. He is going to be flown at an airport
in Somalia, and there will be people at the airport with
guns presunmably who exercise de facto control over who
gets in and who is not allowed to deplane. And if those
people are not willing to let M. Jama into the country,
he'll be flown back and we won't be able to acconplish
repatriation.

JUSTI CE SCALI A: Wether they are -- whether
they are a governnent or not.

MR STEWART: The -- the barrier -- the
potential barrier is not that there won't be acceptance,
that there -- but that there won't be acceptance --

JUSTI CE SCALIA: People with guns. Right.

MR, STEWART: -- there won't be acceptance by
peopl e that we would regard as the governnent of Sonali a.

And -- and | think there is a significant point
here in terns of the foreign relations of the United
States. That is, if the reconciliation process goes as we
hope and conditions in Somalia becone nore stable, the --
t he peopl e who purport to exercise governnental authority
gain control over the -- the territory and the consent of

the popul ation, at a certain point the State Departnent
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wi || have to nmake a deci sion, have things progressed far
enough that we can characterize this as the governnent of
Somalia. And that determ nation shouldn't be skewed by a
judicial ruling that until the State Departnent nakes that
determnation, repatriation of aliens to that country wl|
be prohi bited.

If I could turn to the -- the text of the
statute, the provision on which we rely, of course, is --
I's subsection (E)(iv) and that's at page 4 of the
Governnent's brief, and it's headed Additional Renoval
Countries. It says, if an alien is not renoved to a
country under the previous subparagraphs of this
par agraph, the Attorney General -- now the Secretary of
Honel and Security -- shall renove the alien to any of the
following countries. And Roman (iv) is the country in
which the alien was born. By its terns, that gives
unqual i fied approval to renoval to the country of birth.
Nei t her the introductory |anguage nor subsection -- or
clause (iv) itself conditions that authorization on

acceptance by the receiving country's governnent. And

it's also --

JUSTICE SQUTER M. Stewart, may | interrupt
you? Ch, I'm-- may | interrupt you and ask -- ask this
guestion? You're right. Textually there's -- there's
nothing in (iv) that -- that has the condition of -- of
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prior approval.

The argunent -- one argunent is nmade is that
because of the substantial overlap of -- of the
subsections in (E) with the country of -- of nationality
of citizenship in (D), that if you do not recognize a -- a

requi renent of acceptance for the (E) categories,
basically you're going to do an end run around (D)

The CGovernnent's answer to that argunent, as |
understand it, as -- as | tried to -- to put it in a
gquestion to your -- your friend, is that there is no
absol ute requi renent of acceptance in (D). There is
sinply a -- a -- the Attorney Ceneral's nandate to send
the person to a -- a country of citizenshipis -- is
subject to that. But if the country will not accept, the
Attorney Ceneral still has discretion to send himto that
country.

There is one answer to that that your brother
did not get into, and |l -- | want to raise it. As |
understand it, the House report for the -- what was it --
the '96 act, the current statute anyway. The House report
I ndicated that there was no intent to change the substance
of the provisions dealt wth fromwhat they had been under
the prior statute. And under the prior statute, which is
set out on -- on page la of the petitioner's brief, it

seens to ne that it is very clear that there was an
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absol ute requi renent of acceptance for the Attorney

General to act under the predecessor |anguage to what is

now subsection (D). [If you |ook down to within the -- the
three lines fromthe -- fromthe bottomof -- of page 1la,
which refers to that, there -- there seens to be a clear
condition: if such country is willing to accept himinto

its territory.

Now, if I'"'mreading the old |law right and the
House report does reflect or should be taken by us in
interpretation to reflect the intent of Congress, then
don't we have to say that the Attorney Ceneral's
authority, not nmerely mandate, but authority, under (D)
requi res acceptance? And therefore, if we take your view,
we would, in effect, allow an end run around a condition

i ndeed because the Attorney CGeneral coul d sinply say,

okay, I'mgoing to go to little (iv) under (E). 1'mgoing
to find the country of the birth. | don't have to get
acceptance. It happens to be the sanme country as
citizenship. But -- but in he goes, or at least up to the

border he goes. Wiat's your answer to that argunent?

MR STEWART: Well, let ne -- let ne turn the
Court first to page 3 of the Governnent's brief that has
the text of current subsection (D), and | think that maybe
that will help nme to explain it best because the way we

woul d formul ate our interpretation of subsection (D) is
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very slightly different fromthe way that -- that you
characterized it earlier. Subsection (D) says: if an

alien is not renoved to a country designated under

subparagraph (A (i), the Attorney General shall renove the

alien to a country of which the alien is a subject,
national, or citizen unless the governnent of the country
fails to give its consent.

And our interpretation of the purpose of
subsection (D) is it expresses a strong preference for
renoval to the country of nationality, assum ng that no
desi gnati on has been nade. But Congress recogni zed that

to nake that an absolute requirenent, even in

ci rcunstances where there was no acceptance, would enbroi

t he executive branch into foreign policy confrontations
because essentially even when the executive branch
officials believed it would be an unwarranted affront to
foreign states to try to renove in the face of foreign
resi stance, the statute, w thout the exception, would be
telling the Attorney CGeneral you have to do that. And so
Congr ess, understandably, enacted an -- an exception to
that requirenent, and it says if there is no acceptance,

the Attorney CGeneral doesn't have to renove.

Now, we would -- we would --
JUSTICE SQUTER: So if -- if there is
accept ance, he does have to renove. |If there is no
Page 35
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accept ance, he has discretion

MR, STEWART: W -- we would say he has
di scretion, but he -- but he has --

JUSTI CE STEVENS: That doesn't make -- can |
interrupt here? | want to ask the question | started
before. That doesn't nake any sense. |If you read this as
a mandatory requirenent, the Attorney General shall do it,
and if you assume an existing governnent -- now, you
narrowed the question. So |I'mnot talking about the
question. |If there's an existing governnent, he cannot
command t he ot her governnent to accept the alien. The
general practice anong nations was they would not -- the
ot her nation has an obligation to accept people back. But
if they won't do it, we can't force themto take the
per son back.

MR STEWART: | -- | agree that that is
generally the international practice. Now, | would --
woul d not categorically promse --

JUSTI CE STEVENS. How -- how could -- say you
send a person back to Great Britain and they say we're not
going to take him How are you -- what -- what can --
what could the Attorney General possibly do?

MR, STEWART: | think as a practical matter in
that context, it would be inpossible. But to take another

hypot heti cal situation --
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JUSTI CE STEVENS: So the word shall cannot nean
shal | because he -- he cannot in every case do it.

MR STEWART: Well, it says he shall do it
unl ess --

JUSTI CE STEVENS: Unl ess there's acceptance.

MR. STEWART: Right. Unless there's acceptance.

JUSTI CE SQUTER: | guess you could say that he
shal | do everything he possibly can, but his mandate to do
that evaporates if there's no acceptance.

MR. STEWART: That's correct.

JUSTI CE SCALIA: Wait a mnute. W're --
we're --

JUSTI CE SCALIA: W're going too far. It
doesn't just say if they refuse to accept. |If they don't
respond within 30 days. So it may well be that you --
that you can proceed to (E) with respect to a -- a country
that sinply has not responded.

MR. STEWART: That -- that's --

JUSTICE SCALIA: It has an inefficient mnistry
of state, and -- and the guy arrives. They say, oh, we're
-- we're delighted to have this fellow back. Qur response
got lost in the mail or sonmething. There's no -- no
reason you can't proceed to (E) just because of the
exi stence of (D).

MR STEWART: That -- that's correct.
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JUSTI CE BREYER  But now, putting those three
guestions together, it seenmed to ne what you're saying it
Is possible to read the statute the way you' re saying. It
is also possible to read the statute the opposite. And
the brief that | found very helpful on this was this A

Ali brief where everything is set out really quite

parallel. You get every version of the statute right in
front of youu And as | read that, it -- you look at the
'52 version -- and | think it's clearer on this point, and

It's against you insofar as it's clearer.

But then, in addition, you have four circuit
courts of appeals, including a decision by Learned Hand,
all of whom say that Justice Souter's suggestion there is
what the statute neans, and there's nothing to the
contrary.

And then after that, Congress reenacts those
sane statutes with all the little bits and | think sonme
uncl ari fying changes in | anguage, but they wite in the
report, we don't nean any substantive change by this.

JUSTI CE SCALIA: | think the House wote that in
the report. R ght? Ws that in the Senate report?

MR STEWART: | don't renenber.

JUSTICE SCALIA: D d the President know about --

JUSTICE SQUTER: It -- it was the House report.

JUSTI CE BREYER  Sone peopl e actually read those
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reports and feel they are a clue to what Congress is
trying to get at. And here, if that is a clue, the clue
says that there is to be no substantive change froma
provi sion that was unani nmously interpreted by four
circuits, including Learned Hand, to be with the other
side on this.

MR STEWART: Well, first --

JUSTICE BREYER So |I'minterested --

MR STEWART: Well, first, there were only two
court of appeals decisions that we've been pointed to in
which the attenpt renove an alien was actually thwarted on
the basis that there had been a no acceptance by the
recei ving country's governnent.

Second, Learned Hand was unquestionably a
di stingui shed judge, but if he had been infallible, then
presumabl y he woul d have been on this Court.

(Laughter.)

MR. STEWART: And | think -- | think --

JUSTI CE BREYER That is an anmazi ng non

sequi tur.
JUSTI CE SCALI A: Good point. Good point.
(Laughter.)
JUSTICE SQUTER. If you believe that, M.
Stewart --

MR STEWART: And | think -- and | think --
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but --

JUSTICE SCALIA: You -- you nean if he had been
on this Court, he would have been infallible.

(Laughter.)

MR STEWART: Exactly, exactly, exactly,
exactly.

The -- the point is for this Court to treat as
any | ower court opinion as an authoritative statenent of
what the | aw nmeans or nmeant woul d be an inversion of our
judicial --

JUSTI CE SQUTER: Ckay. Let's -- let's erase
Learned Hand --

JUSTI CE STEVENS: Let nme just -- let nme get an
answer to nmy question. In your -- under your reading of
the statute, the nandatory -- it inposes a nandatory duty

on the Attorney General which he may not be able to
perform because he nmay not be able to repatriate the alien
unl ess the other country will accept him

MR. STEWART: No. Qur -- our point is that the
statute woul d have raised that concern if the exception
were not there. That is, if the statute said in terns if
there is no renoval to the country designated, the
Attorney Ceneral shall renove the alien to his country of
citizenship or nationality and didn't include an

exception, then the Attorney General would be placed in a
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situation, at |least potentially, where he was forced -- he
felt hinself forced by law to attenpt repatriati on even
t hough he knew that the governnment of that country didn't
accept the alien's return. And it was to prevent that
sort of foreign policy confrontation that the exception
was witten in. The exception was, by its terns, an
exception to a mandate. It was not intended to be --

JUSTI CE STEVENS: Well, then it's an exception
t o subparagraph (iv).

MR. STEWART: It's an exception to subparagraph
(iv) -- to subparagraph --

JUSTI CE STEVENS: So you are reading the
| anguage i n subparagraph (vii) as a -- an exception to

subpar agraph (iv).

MR, STEWART: No. |'mreading the |anguage of
subsection (D). I'm-- I'mnot at (E). |'mat subsection
(D).

JUSTICE STEVENS: |I'mat (E). I'mat (E).

MR, STEWART: Ckay.

JUSTI CE STEVENS: And |I'msaying if you read (E)
your way, subsection (iv) is a mandatory command to the
Attorney General that he may not be able to carry out
unl ess he can conply with subsection (vii).

MR. STEWART: We're not saying that subsection

(BE)(iv) is a mandate that the Attorney General or the

Page 41

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U » W N P O

Secretary nust renove to --

JUSTI CE STEVENS: It says shall renove.

MR. STEWART: It says shall renove to one of the
following countries, but it clearly is not intended to be
a mandat e because the introductory --

JUSTI CE STEVENS: He can choose one of them

MR. STEWART: -- the introductory -- he doesn't
have to choose one because the introductory |anguage of
Roman (vii) says, if inpracticable, inadvisable, or
| npossible to renove the alien, dot, dot, dot.

JUSTI CE STEVENS: R ght.

MR STEWART: So it specifically contenpl ates
the possibility that situations nmay arise in which it wll
not be practicable, possible, or advisable to renove the
alien to any of the foregoing countries. And certainly
one --

JUSTI CE STEVENS: And wouldn't it always be
| npossible if -- if the -- if the other country will not
accept the alien?

MR STEWART: | think -- | mean, to -- to give a
slight variance on the hypothetical that Justice Scalia

posed, if a future --

JUSTICE STEVENS: |'d rather have an answer to
ny question.
MR STEWART: | think it would not always be
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I mpossible. If, for instance, a future president of

Mexi co enbarked on an aggressi ve program of encouragi ng

aliens -- encouragi ng Mexican nationals to | eave that
country illegally, and then the Mexi can governnent refused
to take themback, | think it would at | east be possible.

It would be an option the President would want to consi der
to repatriate those people over the objection of the

Mexi can government. And if the President were attenpting
to negotiate a satisfactory resolution to that very

hypot hetical crisis, we wouldn't want himto be hanstrung
by a statutory barrier to his doing that.

So it nakes perfect sense to say, on the one
hand, if there is no acceptance by the receiving country's
governnent, the Secretary will never be required to renove
to that country because that woul d ennesh the executive
branch in an international confrontation against its wll.
It's not at all inconsistent to say, nevertheless, if the
Secretary believes that repatriation wthout acceptance
can be done, consistent with the foreign relations
objectives of the -- the United States Governnent, it's a
statutory option. As a practical matter --

JUSTICE SQUTER May -- may | go back to, let's
say, the -- the nub, the narrow nub of -- of ny earlier
guestion, and that is this. The predecessor |anguage to

what is now subsection (D), as | read it, clearly required
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the approval of the country if there was to be a renoval
to the country, a repatriation to the country. The House
report says we don't intend to nmake any change in the
substantive | aw.

If we accept the House report, then we've --
we're going to say that the proper reading of (D) is not
your reading, but the reading that says the Attorney
CGeneral cannot act under (D) unless there is, in fact, an
-- an acceptance by the country. And if that is true,

t hen your reading of Roman (iv) in (E) allows you to nmake
an end run around that condition, and that woul d be a good
reason for interpreting all of (E) to require agreenent
and acceptance by the country.

What is your response to that narrow argunent?

MR STEWART: | guess we'd have two responses.
The first is we would not agree with the view that the
predecessor | anguage would forbid renoval to the country
of nationality absent acceptance because what the statute
said was that if the governnent of the relevant foreign
country doesn't accept or doesn't advise the Attorney
General of what its stance is, then about five or six
| i nes down on page 2a, it says, then such deportation
shal |l be directed by the Attorney General within his
di scretion and without necessarily giving any priority or

preference because of their order as herein set forth

Page 44

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

either -- and then there's the sane series of countries,
and one of those is the country in which the alien was
bor n.

JUSTI CE SQUTER. So you're saying that the
predecessor | anguage can be read the sane way, you say,
(D) can be read now.

MR. STEWART: That's correct. | guess the other
poi nt we would nake is --

JUSTI CE G NSBURG Then you -- you think Judge
Reavl ey, who was sitting on the Ninth Grcuit at the tine
and dissented in the Ali Ali case, that he was dead w ong
when he said the prior statute did condition willing
acceptance for all countries to which aliens could be
deport ed.

MR STEWART: Yes. W would -- we would
di sagree with that statenent.

JUSTICE A NSBURG He thinks -- his dissent
turns on a difference between the current statute and the
prior statute.

MR STEWART: Yes. W would disagree that that
was the appropriate result under the prior statute.

The -- the other thing we would say about this
point is that if we are otherw se correct about subsection
(E)(iv), that is, if as a general matter, subsection

(E)(iv) says an alien nmay be renoved to the country of his
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birth whether or not there was acceptance, then it would

make no sense to say but you can't do it if that is also

his country of current nationality or citizenship because
renoval to the country of -- the current -- the country of
current nationality or citizenship is a preferred country
of renoval. That's so not only the -- under the statutory
schenme, but it's also the country that under international

| aw has an obligation --

JUSTI CE SCALIA: | haven't foll owed you. Wuld
you say -- nake that argunent again?
MR STEWART: Well, | think petitioner's

reliance on subsection (D) is to the effect that however
you woul d ot herw se read subsection (E), subsection (D)
deal s specifically wth renoval to the country of
nationality or citizenship, and if you don't neet the
prerequisites for renoval to that country under (D), then
you can't do an end run by resorting to (E). And I'm
saying if that works at all, it could work only when (E)
I's invoked to authorize renoval to the country of current
nationality or citizenship. It -- (D) couldn't have any
negative inplications if we were attenpting to renove
sonebody to Sonmalia because he was born there even though
he was currently a national or citizen of a different
country.

JUSTICE SCALIA: That's -- that's not one of the
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choi ces under (E). It doesn't -- (i) through (vii) don't
i nclude the state of nationality.

MR. STEWART: They -- they don't include that,
but as a practical matter, | think the state of
nationality is -- is always or virtually always going to
be covered because they include country of birth, country
fromwhich the alien departed to enter the United States,
country in which he previously resided, country of --
that's under the sovereignty of -- that exercises
soverei gnty over the country in which he was born

One reason for -- possible reason for parsing it
the way Congress did in (E) is that sonetines the reason
that a foreign governnent doesn't give acceptance may be
that the foreign governnent disputes our contention that
this individual is a national of its country, and in order
to avoid a recapitulation of that dispute at the
subsection (E) stage, Congress mght, at |east, have
t hought (E) is going to turn on objective factors, factors
that are unlikely to be the subject of dispute, and not on
the potentially contested question of what country is the
-- the alien's current country of nationality.

The -- the other thing I'd i ke to say about the
-- the two policy justifications that petitioner has
given. The one is that this -- his reading of the statute

IS necessary in order to prevent the -- this Governnent
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from being entangled in foreign confrontations. And --
and our viewis that the executive branch is well equi pped
to prevent that from happening. That is, so long as the
statute doesn't require us to attenpt repatriation over

t he objection of another foreign governnent, the executive
branch is -- can and wll exercise discretion to attenpt
that course of action only when we believe that it's
consonant with the foreign policy goals of the -- the
United States.

The other policy objection to our reading that
petitioner advances is that places w thout functioning
central governnents are likely to be dangerous and that
Congress woul d have wanted to prohibit renoval to an -- a
country where the alien would face hardships. And we
don't attenpt to minimze the potential for hardship if an
alien is renoved to Somalia, but there is a network of
Federal statutory provisions that specifically address the
guestion of resistance to renoval based on the potenti al
for harmin the receiving country. And if petitioner
can't qualify under any of those, then it's unlikely that
Congress woul d have i ntended the absence of a functioning
central governnent to serve as a sort of prophylactic or
surrogate for dangerous -- dangerousness.

And it's worth noting in that respect that the

Secretary of Honeland Security currently adm nisters the
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tenporary protected status program which covers Somali a.
It contains broad protections for renoval of aliens there,
but petitioner is ineligible for relief under that
provi si on because of his crimnal conviction.

Thank you, Your Honor.

CH EF JUSTI CE REHNQUI ST:  Thank you, M.

Stewart.
M. Keyes, you have 3 m nutes renaining.
REBUTTAL ARGUVMENT OF JEFFREY KEYES
ON BEHALF OF THE PETI TI ONER
MR KEYES: | would |ike to respond by pointing
out that on the -- on the point that Justice Souter raised

W th respect to the | anguage of the statute prior to 1996,

ny -- ny brother counsel did not quote the nost inportant
part of the statute that was in effect at that tine. It's
set forth on -- on 6a of the brief for petitioner. And

the critical part says, thereupon deportation of such
alien shall be directed to any country of which such alien
s a subject, national, or citizen if such country is
willing to accept himinto its territory. That sane

| anguage did not just appear in the statute just prior to
1996. That was the | anguage that was in the statute in

1952 when it was first passed, and that can be found on

page la to 1b of -- of our brief.
I would also like to point out that we can -- in
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ternms of -- of interpreting this statute, it's also

hel pful to | ook at other statutes that were passed in
1996, specifically in the alien terrorist statute where
the Governnent is -- gets to renove soneone who's been
classified as an alien -- alien terrorist. That statute,
which is 8 U S . C 1537(b), starting on page 8a of our
brief, says specifically that an alien terrorist shall be
renoved to a country whose governnment is willing to accept
that alien.

| would submt that this, if in fact, Congress
is going to have -- if we're going to have this renoval
requi rement applies clearly to alien terrorists, then
certainly this denonstrates that this has -- this
requi renent has al ways been part of that statute. And in
1996 Congress had before it those consistent
i nterpretations.

Congress al so had before it in 1996 the fact
that tens of thousands of aliens could not be deported
over the years to countries that woul d not accept them
And in 1996, it restated the statute, having those facts
and al so the consistent judicial history which interpreted
the statute to always require acceptance. As a result of
that, we could apply the principle that there was no
wat chdog barking in the night.

Thank you.
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CH EF JUSTI CE REHNQUI ST:
The case is submtted.
(Wher eupon, at 11:58 a.m,

above-entitled natter was subm tted.
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